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EDITORIAL NOTES. 



The opposite view, that insolv- 
ency alone does not confer upon 
the court power to exercise the 
doctrine of equitable set-off, is held 
in many cases. 

In Bradley v. Angell, 3 Comstock, 
475, the reason for the position is 
thus stated: "The proposition is, 
in effect, to change the contract of 
the parties in some of its most im- 
portant provisions, in order to meet 
a supposed equity arising from 
matters ex post facto." 

A similar ground is taken in 
Spaulding v. Sackus, 122 Mass., 
553; Appeal of Farmers' and 
Mechanics' Bank, 48 Pa., 57 ; Bos- 
ler v. Bank, 4 Pa., 32 ; Kensington 
National Bank v. Shoemaker, 11 
W. N. C. (Pa.), 215; Jeffryes v. 
Agra & Masterman's Bank, L. R., 
2 Eq., 674 ; in re Commercial Bank, 
L. R., 1 Chan. App., 538; Lock- 
wood v. Beckwith, 6 Mich., 168; 
Henderson v. McVey, 32 Ala., 471 ; 
Walker v. Wigginton, 50 Ala., 579. 

As it is said in the principal case, 
these authorities are irreconcilable. 
In those States where there is no 
express declaration upon this ques- 
tion it is impossible to say which 
doctrine will be adopted. 



The rule followed in the prin- 
cipal case seems, however, to be 
preferable. As an assignor for the 
benefit of creditors is not a pur- 
chaser for value, but a mere volun- 
teer, representing the insolvent 
and the insolvent estate, it is not 
clear why a debt against the in- 
solvent, maturing after insolvency, 
should not be set off in the same 
manner as one maturing before. 
The assignment is made for the 
benefit of all creditors of the in- 
solvent, and it is immaterial, as 
far as the question of distribution 
is concerned, whether the debt is 
due at insolvency or not. If due 
at the time of distribution it is 
entitled to participate. There ap- 
pears to be no ground for making 
the maturity of the debt at the 
time of insolvency determine the 
right to set-off. If allowing a set- 
off where the debt is not due at 
insolvency is to make a preference 
of creditors, it would also appear 
that such allowance to debts ma- 
tured at insolvency creates a similar 
preference. 

Horace L. Cheyney. 

Philadelphia. 
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By G. W. P. 



As the present number of the American Law Regis- 
ter and Review goes , to press, news comes to us of the 
death of one of our most valued contributors. William 
Wharton Smith, Esq., of the Philadelphia Bar, was 
drowned at Newport, on July 3d. Those of the "Abstracts 
of Recent Decisions" in this number which are signed with 
his initials will have an interest well-nigh sacred in the 



EDITORIAL NOTES. 489 

eyes of those who knew him, as being the last piece of 
work wrought by a dearly loved friend whose working 
days are over. 

After taking his bachelor's degree at Harvard, Mr. 
Smith entered the Law School of the University of Penn- 
sylvania, from which he was graduated in the spring of 
.1888. The Sharswood Prize was awarded him for his able 
graduation essay on "Laws Impairing the Obligation of 
Contracts." Since that time he has devoted himself assid- 
uously to the study and practice of his profession. He 
wrote the article on "Joint Executors," in the American 
and English Encyclopedia of Law y and contributed to the 
American Law Register for December, 1891, a 
valuable annotation on the case of Hoyt v. Hoyt. For 
the April number of the current volume of the American 
Law Register and Review he wrote the note on " Con- 
tributory Negligence," which has received much favorable 
notice. He had lately been collecting material for a mono- 
graph on the same subject, and had set himself the task of 
preparing, during the present summer, a work on the "Juris- 
diction of Orphans' Courts in Pennsylvania as Courts of 
Equity." Only a few weeks ago he was elected to the 
honorable position of President of the Law Academy of 
Philadelphia. 

In him the Junior Bar loses one of its most promising 
members ; but it is not only the profession that feels his 
loss. His death has cast a gloom over an unusually large 
circle of acquaintances ; and it has plunged in a grief too 
sacred to be expressed in public print that smaller circle 
of warm friends, who felt for him a love which it is the 
privilege of few men to inspire. 



Stare Decisis : A New Method of Avoiding the 
Rule Suggested.— The rule of Stare Decisis, together 
with the nature of appellate courts generally, has lately 
received a lengthy exposition by the Supreme Court of 
Georgia. 1 The necessity for the rule is set forth, half hu- 

1 Ellison v. Georgia Railroad and Banking Company, decided October 
19, 1891. 
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morously, in the opinion by Chief-Justice Beckley : "Some 
courts," writes the learned Judge, "live by correcting the 
errors of others and adhering to their own. On these terms 
courts of final review hold their existence, or those of them 
which are strictly and exclusively courts of review, without 
any original jurisdiction, and with no direct function but 
to find fault or see that none can be found. With these 
exalted tribunals, who live only to judge the Judges, the 
rule of Stare Decisis is not only a canon of the public good, 
but a law of self-preservation. At the peril of their lives 
they must discover error abroad, and be discreetly blind to 
its commission at home. Were they as ready to correct 
themselves as others, they could no longer speak as abso- 
lute oracles of legal truth ; the reason for their existence 
would disappear, and then destruction would speedily super- 
vene. Nevertheless, without serious detriment to the pub- 
lic, or peril to themselves, they can and do admit, now and 
then, with cautious reserve, that they have made a mistake. 
Their rigid dogma of infallibility allows of this much re- 
laxation in favor of truth, unwittingly forsaken. Indeed, 
reversion to the truth, in rare instances, is highly necessary 
to their material well-being. Though it is a temporary 
degradation from the type of judicial perfection, it has to 
be endured to keep the type itself respectable. Minor 
errors, even if quite obvious, or important errors, if their 
existence be fairly doubtful, may be adhered to, and re- 
peated indefinitely ; but the only treatment of a great and 
glaring error, affecting the current administration of justice 
in all the courts of original jurisdiction, is to correct it. 
When an error is of this magnitude, and moves in so wide 
an orbit that it competes with truth in the struggle for 
existence, the maxim for a Supreme Court — supreme in the 
majesty of duty as well as in the majesty of power — is not 
Stare Decisis, but fiat justitia mat ccehim." 

The frank way in which the Chief Justice acknowl- 
edges that courts of appeal, not only live by correcting the 
errors of others, but, by "adhering to their own" is re- 
freshing. Yet it may be questioned whether appellate 
courts are necessarily always placed in the position, when 
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a wrong principle of law leads to a mistaken decision 
and a similar case comes before them, of adhering to the 
error, or lowering their dignity by confessing themselves 
in the wrong. The true method by which both of these 
alternatives may in many cases be avoided, is indicated by 
the way in which courts unconsciously overrule themselves. 
The Supreme Court of the United States, in the develop- 
ment of the constitutional law has given several examples 
of this unique method of avoiding a lengthy exposition of 
the rule of Stare Decisis. One example will suffice : 

In the case of Hinson v. Lott 1 the Court, following the 
principles adopted in Woodruff v. Parham, 2 decided that a 
State could tax one who imported liquors from another 
State, provided an equal tax was imposed upon the 
manufacture of liquor within the State. The principle of 
the decision was that the tax, which did not discriminate 
between the product of a State and other products, was con- 
stitutional . Instead of repudiating this principle a« applied 
to liquor in the hands of the importer before the first sale, 
the Court affirmed their previous decisions in the case of 
Machine Company v. Gage, 3 which case presented a similar 
state of facts, involving the constitutionality of a tax on 
the importation of sewing machines. At the same time, 
when the next case, involving a discriminating tax, Welton 
v. Missouri,* came up for decision, instead of treating the 
tax as void, because discriminating, the Court treated it as 
a regulation of commerce, void because the national nature 
of the subject required an uniform rule, and, therefore, the 
right to regulate was exclusively in Congress. 

This last principle was firmly established by repeated 
decisions. Then the case of Robbinsz>. Shelby County Taxing 
District 5 came before the Court. This case involved the 
constitutionality of a tax on all drummers doing business 
in the State, as applied to those who sold the products of 
other States. The law did not discriminate between drum- 
mers who were citizens of other States and those of Ten- 
nessee. And yet the Court, through Mr. Justice Bradley, 

1 8 Wall, 148. 3 100 U. S., 676. s 120 U. S., 489. 

2 8 Wall, 123. 4 9iU. S., 275. 
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was now able to say with an appearance of surprise : "It 
is strongly urged,, as if it were a material point in the case, 
that no discrimination is made between domestic and foreign 
drummers — those of Tennessee and those of other States — 
that all are taxed alike. But that does not meet the diffi- 
culty. Interstate commerce cannot be taxed at all, even 
though the same amount of tax should be laid on domestic 
commerce, or that which is carried on solely within the 
State." ' 

As a result, the case of Hinson v. Lott, and its prede- 
cessor, Woodruff v. Parhain, may be considered to be dis- 
carded. Yet this has been accomplished without the Court 
being put to the necessity of lowering their dignity by ex- 
pressly overruling the decisions in those cases. 

Bad decisions, where they are not based on the facts 
of a particular case, in which instance they are usually un- 
important, and can be easily corrected, almost invariably 
rest on wrong principles of law. It is seldom that a court 
makes a wrong deduction from the right principle. In the 
foregoing illustration the rule that the constitutionality of 
a State. tax on interstate commerce depended on the fact of 
discrimination was unsound. To have expressly abandoned 
this principle in the case of Machine Company v. Gage, 
which they would have had to do to declare the tax in 
that case unconstitutional, would have been to lower their 
dignity and so far impair that " oracular quality " which is 
essential to the continued usefulness of an appellate court. 
It may be that the change of ground was unconscious. 
The consciousness or unconsciousness of the action is im- 
material. One thing, however, is proved by the example 
given : the true method to avoid following a bad decision, 
and yet preserve the dignity of the appellate tribunal, is for 
the members of the bench to be careful not to base similar 
cases on the wrong principle; but, at the same time, until 
new and correct principles have been substituted, to follow 
the wrong decision when a case involving similar facts 
comes before them. W. D. L. 

1 I20 U. S., 497. 
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NOTE.— Since the publication of the note to Taylor v. Murphy, in the 
June number of the American Law Register and Review, my atten- 
tion has been called to the case of Mallory v. Lacrosse Abattoir Co., 49 N. 
W., 1071 ; S. C. 80 Wis., 170. In this case a mechanics' lien statute, 
favorable to sub-contractors, -was sustained ; but Judge Cassoday de- 
livered an interesting dissenting opinion. 

The reference to the Constitution of the United States, on page 402, 
should rather have been to the 14th than to the 5th Amendment. 

B. H. L. 
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Commentaries on the Law of Private Corporations. By Charles 
Fisk Beach, Jr. Two Volumes. Chicago, F. H. Flood & Co., 1891. 

The reviewer of a modern legal text-book, with his 
finger upon the pulse of the profession, would make a faulty 
prognosis of the effect of the book upon the Bar, if he failed 
to take into consideration the number of pages which the 
purchaser will get for his money, and the number of cases 
which appear in the table of citations. If Beach on Cor- 
porations be judged by this standard, it will not be found 
wanting. In the fifteen hundred pages which these two 
volumes contain, some ten thousand cases are cited ; and 
the elaboratefoot-notes present, in a multitude of instances, 
carefully selected extracts from the opinions of the courts. 
But the discussion of leading decisions in the body of the 
text, which forms such an important feature of Mr. Mor- 
awetz's work is wanting in Mr. Beach's treatise. Indeed, 
as a scientific exposition of the law of corporations, the for- 
mer work is far superior to the latter. The typical para- 
graph, or section, in Morawetz, is a clear and succinct state- 
ment of the principle upon which the point under discus- 
sion depends, with illustrations of the application of the 
principle to the facts of important cases. In Beach, the 
typical section consists of a collection of sentences, often 
without logical sequence, each sentence being, in effect, the 
syllabus of a case cited in the corresponding foot-note. 

But the comparison just instituted is not altogether a 
a fair one, for Mr. Beach, in writing his book, had in view 
an end radically different from that which Mr. Morawetz 



